the equal protection guarantee generally requires identical statutory protection for these other subgroups. Even more effective protection than that provided by statute for the civilly committed may be reiquired in states where the statutory protection is deficient under due process analysis.
I. CIVIL COMMITMENT: DUE PROCESS PROTECTIONS
Involuntary civil commitment involves a substantial deprivation of liberty during confinement; freedoms of association, privacy and travel are severely restricted. 7 After release, the former mental patient may also be deprived of various rights and privileges, including the right to vote s and the privilege of obtaining a driver's license. 9 These deprivations may be accomplished by the state only after the individual has been afforded the protections of due process, but the degree, form, and timing of the required protections depend on a balancing of the individual's interest in maintaining his liberty against the state's interest in depriving him of it.1° Most cases applying this balancing test have required a relatively high degree of due process protection for the civilly committed."I
A. Commitment Standards and Procedures
Two interests of the state may be served by involuntary commitment: treatment of mentally ill citizens unable to care for themselves, 12 grounded in the state's parens patriae power;' 13 and protection of the public from potentially dangerous mentally ill persons, 14 grounded in the state's police power. The parens patriae power justifies involuntary commitment only when the mentally ill individual is unable to decide to seek treatment himself. In that case, the individual's and the state's interests in commitment for treatment coincide. 15 The protection interest justifies involuntary commitment if it can be predicted with a sufficient degree of certainty that the individual may inflict substantial harm upon others.' 6 The state's interest in preventing the infliction of that harm would then override the individual's interest in maintaining his liberty. 17 The procedural protections required by the due process guarantee for persons whose involuntary civil commitment is thus justified 8 are determined through the same balancing test. Although the state may have an additional interest in minimizing the costs of commitment procedures, there is a societal and an individual interest in procedures that optimally limit commitments to those justified under the incapacity or predicted dangerousness standards, avoiding both underinclusive and overinclusive commitment procedures.
Notice of the proceedings 9 and an opportunity to be heard 20 before commitment promote the accuracy of the commitment determination.
15 When a competent individual resists commitment, his interest in liberty outweighs the substantially weaker state interest in ,substituting its judgment for the individual's and providing treatment for deviant but nondangerous manifestations of his illness. Cf. Due Process for All, supra note 6, at 653-54. See generally Developments in the Law, supra note 6, at 1209-22.
16 The degree of likelihood of harm that would be sufficient to justify preventive confinement is difficult to determine without reference to the magnitude of the potential harm and without a more precise science of behavioral prediction. See Cross v. Harris, 418 F.2d 1095, 1100 (D.C. Cir. 1969); Developments in the Law, supra note 6, at 1236-45. 17 The trend in legislative and judicial standards seems to be towards a dangerousness standard alone, and towards a higher standard of dangerousness in the form of "a recent overt act, attempt or threat" requirement upon which the dangerousness prediction must be based. These procedural safeguards are fundamental in criminal trials, 21 which involve a balancing of substantially similar interests: 22 protection of society, maintenance of the defendant's freedom, and optimal accuracy of guilt determination. Thus, by analogy, the explicit constitutional safeguards for criminal defendants are strong support for similar safeguards for those civilly committed under the dangerousness standard.
3
Notice and a precommitment hearing may justifiably be denied, however, in dangerousness commitments involving an emergency situation, 2 4 or in incapacity commitments of individuals for whom the precommitment hearing experience would be peculiarly traumatizing. 2 5 In emergency situations, the additional state interest in expeditious removal of the immediately dangerous individual from society may justify prehearing confinement, 26 although due process would require a full hearing before indefinite commitment 2 7 When the denial of procedural safeguards is based on the traumatizing effects of a formal hearing, the justification is that the individual's interests coincide with those of the state against procedural protections. Although the justifica- The right to be represented by counsel at commitment hearings is provided by statute in every state, and a majority of states also provide for appointment of counsel for indigents 3 0 Under due process requirements, a concurrent interest of individual and state in adequate representation of the mentally ill individual and optimal accuracy of the commitment determination outweigh the additional costs to the state and the potential delay inherent in these provisions.
31
Due process also requires that the necessity of commitment be proved beyond a reasonable doubt.
3 2 The serious deprivations that accompany commitment justify the higher expenditures by the state that may be necessary to carry this more stringent burden of proof.
s
The right to a jury in a civil commitment proceeding 34 is important to the protection of the individual's interests because the "representative community judgment" of the jury decreases the probability of arbitrary deprivations of liberty. 5 The exercise of a community judgment is more important in commitment proceedings than in criminal trials because commitment standards are not as specific as criminal statutes in describing the behavior that justifies deprivation of liberty. (1970) .
33 But see Developments in the Law, supra note 6, at 1297-1303. If commitment standards require too high a degree of precision in the proof of future dangerousness, the increased probability of underinclusiveness might justify a lower burden of proof.
34 See, e.g The state's concern with efficient procedures does not justify denying this right to an individual who seeks to maintain his liberty.
B. Release Standards and Procedures
The continuation of confinement beyond a period reasonably related to the purpose of the original commitment may be justified only by state interests that significantly outweigh the individual's interest in regaining his liberty. 38 Release standards should therefore require the absence of the condition that satisfied the original commitment standard, 39 rather than a finding of general improvement or of "regained sanity." 40 The inconsistency in many statutory schemes 41 between standards used to initiate involuntary civil commitment and standards used to terminate it may be further aggravated by release procedures that allow the termination decision to be made by medical authorities alone.
42
Under these procedures, the nonmedical aspect of the original commitment decision 3 may be ignored or determined by an improper representative of the community.
States that permit judicial release by petition 44 The equal protection guarantee requires that statutory discrimination among subgroups of the involuntarily committed be rationally related to legitimate state purposes. 0 Members of the four subgroups considered in this comment must in general be afforded the same statutory protections, since commitment serves substantially identical state purposes for each subgroup. Furthermore, the balancing of state purposes against individual interests for each subgroup requires a degree of due process protection equivalent to that required for the civilly committed, even though this due process protection may exceed statutory protection of the civilly committed provided by some states. 51 Involvement in the criminal process, even through conviction, is an inadequate justification for differential standards and procedures in commitment.
5 2 The purposes served by penal incarceration are protec-48 Mandatory review would also be required at the end of each subsequent period. Several states provide for this periodic review of the individual's status. See, e.g., ILL. REv. STAT. ch. 91Y2, § 10-2 (1973); Wyo. STAT. Am. § 25-68 (1967) .
49 The potentially traumatizing effect of notice and formal judicial hearing may be more easily discovered after an initial period of extended observation and diagnosis, and dispensing with those precedural protections may thus be justified. But the right to be represented by appointed counsel at a hearing, the right to obtain outside psychiatric testimony, and the other procedural protections are essential to the adequate presentation of the individual's case for release. See ABF SrVDt, supra note 1, at 141. The burden on the state of providing periodic review with a full hearing is lightened by the potential for avoiding the cost of unnecessarily prolonged confinement and treatment and may be directly reduced by setting the date for subsequent release hearings on the basis of the best estimate of the time over which the individual's condition is likely to change. See Developments in the Law, supra note 6, at 1392-94.
50 Although the fundamental interest of liberty would seem to trigger the strict scrutiny test, the Supreme Court has consistently used the rational relationship test to examine the constitutionality of mental health laws. 54 For a mentally healthy criminal, of course, these two purposes are among a composite of purposes that underlies the criminal law generally, and imprisonment need not be justified by the actual existence of either. Civil commitment, on the other hand, must be justified by a finding of actual need for either treatment or protection of society.
55 Although the theory persists, it has long been disfavored by the courts. See Williams v. New York, 337 U.S. 241, 248 (1949 v. Indiana, 6 1 however, that these schemes violate the equal protection clause when it is easier for such persons to be committed and more difficult for them to obtain release than for their civilly committed mentally ill or mentally retarded counterparts. 62 The Court held that standards for commitment beyond a period necessary to determine by examination whether an individual would soon become competent to stand trial must be identical with the standards applied in ordinary civil commitment.0 Other than its interest in helping the individual become competent to stand trial, for which a confinement of determinate length and specific narrow purpose can be justified," the state's purposes in committing these individuals do not differ sufficiently from those that justify civil commitment to permit a difference in commitment standards. 5 The fact that a person has been charged with a crime does not in itself satisfy the dangerousness standard, and the finding of incompetency is insufficient to satisfy the "in need of care" standard. The Court also struck down a statutory release standard that provided for release and trial only after the individual had "become sane," since the release standard under civil commitment was more lenient.°6 The state's purpose in continuing the confinement of an individual who would never become competent to stand trial and yet would meet the release standards if he had been civilly committed was not sufficiently different from its purpose in civil commitment to justify the stricter release standard, even though the individual had been charged with a criminal act.
The equal protection clause also requires identical commitment and release procedures for the incompetent to stand trial and the civilly committed. 67 There is no justification for different procedural protections in determining whether civil commitment standards are satisfied in committing a person found incompetent to stand trial.
Due process considerations, independent of this equal protection analysis, require this higher level of protection for the incompetent to stand trial, under the due process analysis discussed earlier. 6 The state's interests in indefinite commitment of mentally ill persons are the same for the incompetent to stand trial and the civilly committed, despite the alleged commission of a criminal act by members of the former subgroup. Although evidence of the alleged act may be relevant to issues of predicted dangerousness and incapacity, it is not dispositive of either issue. 6 9 Thus, under a due process balancing test, the interests of the individual in maintaining his liberty, and of both the state and the individual in accuracy of commitment and release determinations require the same procedural safeguards for the civilly committed and the incompetent to stand trial.
B. The Not Guilty by Reason of Insanity
The rationale for acquittal by reason of insanity is that the defendant, unlike other criminals, lacks sufficient responsibility for his act to be punished. 7 0 The state may not and will not use punishment against such a defendant for its deterrent or retributive effects, and its interests are again identical with those underlying involuntary civil commitment. 71 In some states, however, persons acquitted under these circumstances are subject to an unjustified deviation from civil commitment standards. Several states allow summary commitment following these acquittals, either without a hearing or on the ex parte determination of a judge that the individual is currently insane. 72 Several state courts 7 have upheld abbreviated procedures against equal protection attacks on the basis of a "special interest" that arises upon a judicial determination that the individual has committed a criminal act as a result of his mental condition. 74 Other courts, however, have recognized that this "special interest" does not justify major differences between commitment standards or procedures provided for the not 18 See text and notes at notes 7-49 supra. 09 406 US. at 736. The justification for deprivation of the individuals liberty remains the same, and satisfaction of the commitment standards must be proved by supplementary evidence.
70
See ABF SrTuDY, supra note 1, at 376-84; text and note at note 56 supra. 71 For the same reasons, an argument that no deprivation of liberty occurs through commitment of persons acquitted by reason of insanity because the alternative is imprisonment fails. The verdict of acquittal implies a lack of culpability, and commitment must be justified by proved dangerousness or need for care.
72 See, e.g [41:825 guilty by reason of insanity and those provided for the civilly committed. 75 The "special interest" argument for differential standards and procedures is based upon presumptions drawn from the findings of mental illness and dangerousness implicit in the not guilty by reason of insanity verdict. These presumptions, however, are not always valid. Although the defendant may have been mentally ill or retarded at the time of the crime, commitment must be justified by a present mental illness. 7 6 A presumption of continued insanity may be valid in a majority of cases; 77 but it may be invalid, for example, when the crime was provoked by an extraordinary stimulus or when spontaneous recovery or substantial improvement is possible between commission of the crime and completion of the trial.
7 8 The presumption of dangerousness is also invalid. Some criminal acts, although proscribed by society in its criminal laws, do not constitute substantial enough harm to persons or property to justify commitments based upon the police power. 79 Even if the criminal act is dangerous or injurious in itself, the state cannot justify confinement in absence of its deterrent and retributive interests without a prediction of the likelihood of future dangerousness. That prediction does not necessarily follow from past commission of a criminal act.
80
Evidence of the crime, however, is relevant to the determination of dangerousness since it may indicate a greater likelihood of future harmfal acts. The period of prehearing confinement for observation and examination may justifiably be longer due to this higher potential for dangerousness. 8 ' But no justification exists for the willingness of some courts to allow prehearing confinement of long duration. The procedures for commitment following a not guilty by reason of insanity verdict must also be identical with those for ordinary civil commitment.
8 3 The state's strong interest in avoiding errors of underinclusiveness when the individual has committed a crime, however, may arguably justify a standard of proof of dangerousness or incapacity lower than the beyond a reasonable doubt standard of civil commitment. 8 1 The United States Court of Appeals for the District of Columbia Circuit has adopted a preponderance of the evidence standard, arguing that the individual should not, after having defeated the government's efforts to prove his sanity beyond a reasonable doubt at one hearing, defeat the subsequent attempt to prove his insanity by producing only enough contradictory evidence to raise a reasonable doubt as to whether he is mentally ill.5 But there is no inconsistency in requiring a beyond a reasonable doubt standard at both the trial and the commitment proceeding. Acquittal implies prior mental illness and prior dangerousness. Although the conclusions of the trial court may be relevant to the issues in the commitment proceeding, they should not be given the potentially determinative weight of presumptions about current mental illness and dangerousness 8 0
After commitment, the applicable release standards and procedures for a person found not guilty by reason of insanity must be identical with those for the civilly committed. It might be suggested that a more stringent release standard should apply to this subgroup, 7 or that the committed individual should be released or provided a full recommitment hearing at the end of the minimum time he would have served as a sentence if he had been convicted. 8 treatment ignore the central point: the initial commitment of such an individual is identical with a civil commitment. Although the purposes of purely criminal confinement include deterrence and retribu tion, for which a predetermined sentence is appropriate, the purposes of commitment after a verdict of not guilty by reason of insanity, even though the dangerous act committed was a criminal act, include only protection of society and treatment of the incompetent individual 8 9 Equal protection therefore requires application of the same statutory release standards and procedures to the not guilty by reason of insanity as to the civilly committed.
Moreover, due process requires that confinement, dependent as it is upon the current status of the individual, continue only as long as the conditions that justified the initial commitment are present. 90 A defendant found not guilty by reason of insanity has as legitimate an interest in maintaining or regaining his liberty as a civilly committed individual, because the verdict is a judgment that the defendant was not sufficiently responsible for his act to warrant application of the penal law. And the state has no additional interest in committing the defendant beyond the interests that justify civil commitment. Thus, the due process balancing test requires the same high level of protection in commitment standards and procedures 9 ' for the not guilty by reason of insanity as for the civilly committed, with the exception of a slightly longer prehearing observation period for the former subgroup.
C. Mentally Ill Criminals
The final subgroup to be considered in this comment includes persons convicted of criminal offenses but committed to mental institutions in lieu of or during the period of penal incarceration. The Supreme Court has extended most of the protections afforded to the civilly committed to sexual psychopaths 92 who are normally committed soon after conviction; 94 but the constitutional requirements with respect to mentally ill prisoners-those transfered to mental institutions during their imprisonment for criminal offenses-remain unsettled. Procedural protections for mentally ill prisoners are more abbreviated than those for the civilly committed, 95 on the ground that subsequent transfer of mentally ill prisoners who have already been deprived of their liberty under the criminal law is not equivalent to a de novo commitment, but is merely a matter of administrative discretion concerning appropriate treatment. 96 Two federal courts of appeals have rejected this characterization, holding that the equal protection guarantee requires a civil commitment type hearing with complete procedural protections before involuntary transfer, and application of civil commitment release standards and procedures.r Transferees suffer substantial additional deprivation through increased restrictions, potential psychic harm, potentially longer sentences, and further stigmatization. 8 This deprivation can be justified only under the same standards that justify involuntary civil commitment, and wrongful deprivation must be avoided through use of the procedures provided by civil commitmhent statutes. 99 subgroups of the involuntarily committed mentally ill. These inconsistencies are constitutionally impermissible. With the exception of variations in preliminary confinement for observation and specialized treatment, the equal protection guarantee requires identical statutory commitment and release standards and procedures for each subgroup. Furthermore, the due process guarantee requires standards and procedures that will provide substantial protection against unjustified deprivations of liberty.
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